
155

Internal Revenue Service, Treasury § 53.4944–2

in the common stock of X will not be so clas-
sified. B would then be liable for an initial
tax of $500 (i.e., 5 percent of $10,000) for each
year (or part thereof) in the taxable period
for the investment in Y, and an initial tax of
$400 (i.e., 5 percent of $8,000) for each year (or
part thereof) in the taxable period for the in-
vestment in Z. Further, since A had actual
knowledge that the investments in the com-
mon stock of Y and Z were jeopardizing in-
vestments, A would then be liable for the
same amount of initial taxes as B.

Example (2). Assume the facts as stated in
Example (1), except that: (1) In the case of
corporation Y, B’s investment will be made
for new stock to be issued by Y and there is
reason to anticipate that B’s investment, to-
gether with investments required by B to be
made concurrently with its own, will satisfy
the capital needs of corporation Y and will
thereby overcome the difficulties that have
resulted in Y’s uneven earnings record; and
(2) in the case of corporation Z, the manage-
ment has a demonstrated capacity for get-
ting new businesses started successfully and
Z has received substantial orders for its new
product. Under the standards of paragraph
(a) (2) (i) of this section, neither the invest-
ment in Y nor the investment in Z will be
classified as a jeopardizing investment and
neither A nor B will be liable for an initial
tax on either of such investments.

Example (3). D is a foundation manager of
E, a private foundation with assets of
$200,000. D was hired by E to manage E’s in-
vestments after a careful review of D’s train-
ing, experience and record in the field of in-
vestment management and advice indicated
to E that D was well qualified to provide pro-
fessional investment advice in the manage-
ment of E’s investment assets. D, after care-
ful research into how best to diversify E’s in-
vestments, provide for E’s long-term finan-
cial needs, and protect against the effects of
long-term inflation, decides to allocate a
portion of E’s investment assets to unim-
proved real estate in selected areas of the
country where population patterns and eco-
nomic factors strongly indicate continuing
growth at a rapid rate. D determines that
the short-term financial needs of E can be
met through E’s other investments. Under
the standards of paragraph (a)(2)(i) of this
section, the investment of a portion of E’s
investment assets in unimproved real estate
will not be classified as a jeopardizing in-
vestment and neither D nor E will be liable
for an initial tax on such investment.

[T.D. 7240, 37 FR 28747, Dec. 29, 1972, as
amended by T.D. 7299, 38 FR 35304, Dec. 27,
1973]

§ 53.4944–2 Additional taxes.

(a) On the private foundation. Section
4944(b)(1) of the Code imposes an excise

tax in any case in which an initial tax
is imposed by section 4944(a)(1) and
§ 53.4944–1(a) on the making of a jeop-
ardizing investment by a private foun-
dation and such investment is not re-
moved from jeopardy within the tax-
able period (as defined in section
4944(e)(1)). The tax imposed under sec-
tion 4944(b)(1) is to be paid by the pri-
vate foundation and is at the rate of 25
percent of the amount of the invest-
ment. This tax shall be imposed upon
the portion of the investment which
has not been removed from jeopardy
within the taxable period.

(b) On the management. Section
4944(b)(2) of the Code imposes an excise
tax in any case in which an additional
tax is imposed by section 4944 (b)(1) and
paragraph (a) of this section and a
foundation manager has refused to
agree to part or all of the removal of
the investment from jeopardy. The tax
imposed under section 4944(b)(2) is at
the rate of 5 percent of the amount of
the investment, subject to the provi-
sions of section 4944(d) and § 53.4944–4.
This tax is to be paid by any founda-
tion manager who has refused to agree
to the removal of part or all of the in-
vestment from jeopardy, and shall be
imposed upon the portion of the invest-
ment which has not been removed from
jeopardy within the taxable period.

(c) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example (1). X is a foundation manager of
Y, a private foundation. On the advice of X,
Y invests $5,000 in the common stock of cor-
poration M. Assume that both X and Y are
liable for the taxes imposed by section
4944(a) on the making of the investment. As-
sume further that no part of the investment
is removed from jeopardy within the taxable
period and that X refused to agree to such
removal. Y will be liable for an additional
tax of $1,250 (i.e., $5,000×25%). X will be liable
for an additional tax of $250 (i.e., $5,000×5%).

Example (2). Assume the facts as stated in
Example (1), except that X is not liable for
the tax imposed by section 4944(a)(2) for his
participation in the making of the invest-
ment, because such participation was not
willful and was due to reasonable cause. X
will nonetheless be liable for the tax of $250
imposed by section 4944(b)(2) since an addi-
tional tax has been imposed upon Y and
since X refused to agree to the removal of
the investment from jeopardy.
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Example (3). Assume the facts as stated in
Example (1), except that Y removes $2,000 of
the investment from jeopardy within the
taxable period, with X refusing to agree to
the removal from jeopardy of the remaining
$3,000 of such investment. Y will be liable for
an additional tax of $750, imposed upon the
portion of the investment which has not
been removed from jeopardy within the tax-
able period (i.e., $3,000×25%). Further X will
be liable for an additional tax of $150, also
imposed upon the same portion of the invest-
ment (i.e., $3,000×5%).

[T.D. 7240, 37 FR 28747, Dec. 27, 1972, as
amended by T.D. 8084, 51 FR 16302, May 2,
1986]

§ 53.4944–3 Exception for program-re-
lated investments.

(a) In general. (1) For purposes of sec-
tion 4944 and §§ 53.4944–1 through
53.4944–6, a ‘‘program-related invest-
ment’’ shall not be classified as an in-
vestment which jeopardizes the car-
rying out of the exempt purposes of a
private foundation. A program-related
investment is an investment which pos-
sesses the following characteristics:

(i) The primary purpose of the invest-
ment is to accomplish one or more of
the purposes described in section
170(c)(2)(B);

(ii) No significant purpose of the in-
vestment is the production of income
or the appreciation of property; and

(iii) No purpose of the investment is
to accomplish one or more of the pur-
poses described in section 170(c)(2)(D).

(2)(i) An investment shall be consid-
ered as made primarily to accomplish
one or more of the purposes described
in section 170(c)(2)(B) if it significantly
furthers the accomplishment of the pri-
vate foundation’s exempt activities and
if the investment would not have been
made but for such relationship between
the investment and the accomplish-
ment of the foundation’s exempt ac-
tivities. For purposes of section 4944
and §§ 53.4944–1 through 53.4944–6, the
term purposes described in section
170(c)(2)(B) shall be treated as includ-
ing purposes described in section
170(c)(2)(B) whether or not carried out
by organizations described in section
170(c).

(ii) An investment in an activity de-
scribed in section 4942(j)(5)(B) and the
regulations thereunder shall be consid-
ered, for purposes of this paragraph, as
made primarily to accomplish one or

more of the purposes described in sec-
tion 170(c)(2)(B).

(iii) In determining whether a signifi-
cant purpose of an investment is the
production of income or the apprecia-
tion of property, it shall be relevant
whether investors solely engaged in the
investment for profit would be likely
to make the investment on the same
terms as the private foundation. How-
ever, the fact that an investment pro-
duces significant income or capital ap-
preciation shall not, in the absence of
other factors, be conclusive evidence of
a significant purpose involving the pro-
duction of income or the appreciation
of property.

(iv) An investment shall not be con-
sidered as made to accomplish one or
more of the purposes described in sec-
tion 170(c)(2)(D) if the recipient of the
investment appears before, or commu-
nicates to, any legislative body with
respect to legislation or proposed legis-
lation of direct interest to such recipi-
ent, provided that the expense of en-
gaging in such activities would qualify
as a deduction under section 162.

(3)(i) Once it has been determined
that an investment is ‘‘program-re-
lated’’ it shall not cease to qualify as a
‘‘program-related investment’’ pro-
vided that changes, if any, in the form
or terms of the investment are made
primarily for exempt purposes and not
for any significant purpose involving
the production of income or the appre-
ciation of property. A change made in
the form or terms of a program-related
investment for the prudent protection
of the foundation’s investment shall
not ordinarily cause the investment to
cease to qualify as program-related.
Under certain conditions, a program-
related investment may cease to be
program-related because of a critical
change in circumstances, as, for exam-
ple, where it is serving an illegal pur-
pose or the private purpose of the foun-
dation or its managers. For purposes of
the preceding sentence, an investment
which ceases to be program-related be-
cause of a critical change in cir-
cumstances shall in no event subject
the foundation making the investment
to the tax imposed by section 4944(a)(1)
before the 30th day after the date on
which such foundation (or any of its
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